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Legal Framework in the field of Public Procurement in the Republic
of Macedonia

1.Legal Framework in the field of
Public Procurement in the Republic
of Macedonia

1.1. Law on Public Procurement

In the course of 2016, Law on Public Procurement was modified
and amended on two occasions. The first amendment was adopted at the
beginning of 2016, in February, when Law on Modifications and
Amendments to the Law on Public Procurement (“Official Gazette of the
Republic of Macedonia”, no. 27/2016) was adopted. This amendment
provided for harmonization with the amendments under the Law on
Modifications and Amendments to the Law on Civil Servants (“Official
Gazette of the Republic of Macedonia”, no. 5/16). In fact, the amendments
were aimed at harmonization with the requirements for foreign
language competence for the civil servants.

Pursuant to the Law on Modifications and Amendments to the
Law on Public Procurement (“Official Gazette of the Republic of
Macedonia”, no. 120/16), the Law does not apply to representations by
lawyers due to the specificity thereof, as well as contracts concluded
between municipalities within the inter-municipal cooperation regulated
under the Law on Inter-Municipal Cooperation, so as to facilitate the
operations and the activities of the municipalities in the Republic of
Macedonia for the purpose of meeting part of their needs.

Such amendment to the Law on Public Procurement is consistent
with the solutions in the new EU Directives on Public Procurement,
which also exclude their application on this type of services, and it is, at
the same time, based on the fundamental principles of the Law on Public

Procurement laid down in Article 2 therein.
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of Macedonia

Starting on 1% January 2016, Public Procurement Council has been
separated from the Bureau and it has acquired separate legal personality,
which was envisaged under the Law on Modifications and Amendments
to the Law on Public Procurement (“Official Gazette of the Republic of
Macedonia”, no.192/15).

Public Procurement Bureau carried out its activities envisaged
within the Urgent Reform Priorities of the Government. Comprehensive
gap analysis of the public procurement system was prepared in
cooperation with SIGMA as regards the solutions envisaged in the new
EU Directives on Public Procurement. On the basis of this analysis, the
Bureau prepared a concept on new Law on Public Procurement,
containing alternative solutions for many open issues which are to be
resolved so as to implement the recommendations of the European
Commission. This concept will be presented to the Government of the
Republic of Macedonia and, after being analyzed, the activities foreseen

in the Urgent Reform Priorities will be carried out.

1.2. Bylaws

Bylaws, as part of the legal framework regulating contract award
procedures, i.e. as instruments facilitating the implementation of the
Law on Public Procurement, were adopted within the envisaged
deadlines and are continuously improved, at the same time being
harmonised with any possible modifications and amendments to the
Law.

In the course of 2016, Public Procurement Bureau modified and
amended the Internal Manual on Preparing and Carrying Out Public
Procurement Training, Internal Manual on Lecturing the Contents
prescribed in the Public Procurement Training Programme by Trainers
and the Train-the-Trainer Programme, Internal Manual on Operations of

the Commission Members for the Needs of Public Procurement Training,
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Internal Manual on the Manner of Organising and Carrying Out the
Exam for the Participants in the Public Procurement Training, and

Decision on Determining the Amount of the Fee for the Members of the

Commission for Training of Contracting Authorities was adopted. These
amendments are elaborated in more details in Part 3 of this Report -

Public Procurement Training.
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2.Public Procurement Bureau

2.1. Competences

Public Procurement Bureau takes care of the proper functioning
of the public procurement system and, through its numerous
competences, strives for modernising and improving it, to the end of
enhancing its efficiency and functionality.

In order to successfully perform its competences, the Bureau has
established, from the very moment of its incorporation, good
communication with both the public and the private sector and it
constantly enhances it. In fact, the Bureau increases the transparency on
continuous basis by promoting new communication means, which
provide for better accessibility to its available information for all
interested entities.

At the end of 2012, Certificate Issuance Secretariat of TUV SUD
Management Service GmbH awarded ISO 9001:2008 Quality
Management System Certificate to the Bureau, confirming the quality
organisational setup of the working processes and the modern methods
of operations of the Bureau. In the course of 2013, as well as during 2014,
the Secretariat controlled and checked the operations of the Bureau and
submitted a report, proving that the Bureau continuously organised the
working processes and the operations in a quality and modern manner.

During 2015, following the contract award procedure, as well as
the implementation of the necessary procedures, MKD CERTIFICATE
AM CERT DOOEL Skopje certification authority awarded Quality
Management System Certificate, in line with the MKS EN ISO 9001:2009
standard requirements, to the Public Procurement Bureau, confirming
that the Bureau implemented quality management system in the field of
public procurement system development and monitoring of its

implementation. The Certificate is valid by September 2018.



Public Procurement Bureau

In the course of 2016,
the Bureau also kept
on organising Open
Doors Day, an event at
which both the
economic operators
and the contracting
authorities can give
their opinions about
the Law and the
manner of its
implementation in
practice.

2.2. Prepared Opinions

One of the most significant competences of the Public
Procurement Bureau is the delivery of opinions on provisions and
application of the Law on Public Procurement, thus helping both the
contracting authorities and the economic operators which participate in
the contract award procedures to resolve the dilemmas they have when
carrying out such procedures.

The Bureau carries out this advisory function in several manners:
by giving opinions to the letters the contracting authorities and the
economic operators submit by mail, answering questions posed through
the web contact form on the Bureau’s website and the ESPP, as well as by
answering questions posed through the Call Center.

Continuing its practice established in 2013, and taking into
account the positive response from the participants, in the course of
2016, the Bureau also kept on organising Open Doors Day, an event at
which both the economic operators and the contracting authorities can
give their opinions about the Law and the manner of its implementation
in practice. Thus, the Bureau directly includes the immediate
participants in the creation of the future public procurement policies, i.e.
in the improvement of the public procurement system. In the course of
2016, total of 20 representatives from among the contracting authorities
and the economic operators took part in the event scheduled in March.
The Bureau plans to continue this practice in future and to organise
Open Doors Day on quarterly basis.

During 2016, 200 requests for opinion were submitted to the
Bureau by mail and 1,071 requests were submitted through its web
contact form.

On the basis of the analysis of the submitted requests for
opinions, it can be concluded that most frequently posed questions were

the ones continuously causing dilemmas at the contracting authorities
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During 2016, 200
requests for opinion
were submitted to the
Bureau by mail and
1,071 requests were
submitted through its
web contact form.

In 2016, 13,578 calls
were received through
the Call Center. 4,896
out of these calls were
received by the
Department for
Normative Affairs,
Training and
International
Relations, while 3,634
calls were received by
the Department for
Monitoring the Public
Procurement System
and ESPP
Management.

when carrying out the contract award procedures, the evaluation phase,
as well as the procedure for obtaining consent from the Public
Procurement Council, while the volume of questions related to the
carrying out of e-procurement procedures increased particularly in the
course of last year.

Hence, the most frequently posed questions last year pertained to
the evaluation and whether certain documents to prove the personal
situation, the technical and the professional qualifications need to be
requested to be additionally submitted, which is treated as an arithmetic
error and how is to act in such situation.

Other frequent questions pertained to additional works, surplus
works, works deficit and unforeseen works. In addition, like in the
previous year, contracting authorities often posed questions related to
requesting consent from the Council, the cases in which the consent
should be requested, whether requesting consent was mandatory when
standard tender documentation and technical specifications were used,
whether consent should be requested when using tender documentation
for which consent was granted the year before, etc.

As regards the carrying out of e-procurement procedures, the
most frequently posed questions related to which documents were to be
signed electronically, as well as what was the procedure in case when the
responsible person or a member of the public procurement commission
did not have a digital signature. Such questions arose on the basis of the
provision in the Law on Public Procurement prescribing that at least 30%
of the contract award procedures in the course of the last year were to be
carried out by using electronic means.

Public Procurement Bureau, in order to meet the needs of the
contracting authorities and the economic operators participating in the
contract award procedures, continuously updates the most frequently
posed questions on the Bureau’s website, by adding new questions, as
well as by amending and supplementing the answers in line with the

amendments to the Law.
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In the course of 2016, like in the previous years, employees with
the Bureau provided timely and prompt advices through the Call Center
with respect to carrying out the public procurement procedures, at the
same time providing expert assistance to both the contracting
authorities and the economic operators.

Call Center was available to the contracting authorities and the
economic operators on daily basis in 2016. In the period from 1°* January
2016 to 31 December 2016, the Center received total of 13,578 calls. 4,857
out of these calls were received by the Department for Normative Affairs,
Training and International Relations, while 8,721 calls were received by
the Department for Monitoring the Public Procurement System and
ESPP Management. Increased volume of calls received by the
Department for Monitoring the Public Procurement System and ESPP
Management was due to the fact that the legal amendments envisaged
for at least 30% of the procedures in 2016 to be carried out by using
electronic means, hence the need for assistance and advice to the
contracting authorities not carrying out e-procurement procedures

before.
Chart 2.1
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According to the data shown in the Chart, it can be concluded that

the total number of requests for opinions submitted by the contracting
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authorities and the economic operators to the Bureau is constantly
rising. Thereby, it is noticeable that number of questions posed through
the Call Center continuously increase, experiencing a significant rise in
the last year. Such fact indicates that the participants in the public
procurement system are more interested in a fast and a precise answer
to the problems and the ambiguities they face in the course of carrying
out the public procurement procedures.

On the other hand, number of requests for opinions officially
submitted by mail dropped significantly again compared to last year,
speaking in favour of the fact that the entities involved in carrying out

the procedures need fast and simple solutions to their problems.

2.3. Tender Document Models and Manuals

The Bureau continuously prepares and adjusts the Manuals, the
Guidelines and the tender document models and makes them available to
the public through its website, in order for the contracting authorities
and the economic operators to be facilitated the application of the Law
when carrying out the contract award procedures.

Like in the previous years, in the course of 2016 as well, tender
document models were continuously updated whenever needed so as to
be adjusted to and harmonised with the modifications and the
amendments to the Law on Public Procurement.

In 2016, Department for Normative Affairs, Training and
International Relations within the Public Procurement Bureau modified
and amended the third issue of the Manual on Public Procurement,
reflecting the modifications and the amendments made to the Law on
Public Procurement.

At the same time while updating this Manual, new Manual on the
Manner of Using the ESPP for the Contracting Authorities and Manual

on the Manner of Using the ESPP for the Economic Operators were

12



Public Procurement Bureau

prepared in the course of 2016, all to the end of explaining all changes to
the electronic system that took place last year.

In the course of 2016, Public Procurement Bureau also prepared
and published several short brochures so as to bring the individual stages
in the contract award procedures closer to the participants in the public
procurement system. Hence, following brochures were prepared:

- Brochure on the Contract Award Criteria, Tender Evaluation

and Public Contract Award,

- Brochure on Review Procedures;

- Brochure on Consent by the Public Procurement Council; and

- Brochure on Preventing Corruption in Public Procurement

Procedures.

2.4. Negative References

In order to protect the contracting authorities from the economic
operators who are not serious, i.e. who do not respect the terms and
conditions they offer in their tenders, as well as from the tenderers
selected as contractors who do not respect the contractual obligations,
the instrument of negative reference was introduced in 2013.

In the course of 2016, the contracting authorities published total
of 84 negative references for the economic operators. Detailed analysis of
the reason due to which negative references were published, as well as
comparison with the negative references published in 2013, 2014 and
2015, is presented in the Chart below. The Bureau removed total of 14
negative references by acting upon a decision adopted by the State
Appeals Commission, upon agreement in the capacity of an enforcement
document between the contracting authority and the contractor or upon
request by the contracting authority.

13
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Chart 2.2

=

EO did not submit
Collection of the |documents proving
tender guarantee the personal
situation

Non-accepted " Failure to submit

EO refuses to sign

Tender withdrawal correction of preformance
the contact

arithmeticall error guarantee

Removed by BPP

u 2016 12 2 17 6 22 25 14
= 2015 14 2 17 18 13 0 7

2014 3 0 15 6 10 0 3
[+ 2013] 3 | 1 16 11 14 | 0 [ 11

Data presented show that, overall, there was an upward trend of
negative references published by the contracting authorities in 2016,
which, as per some legal basis, accounted for a significant number, such
as increase in the negative references published due to collecting the
guarantee, while as regards other legal basis, the number of published
negative references significantly dropped, as was the case of unsecured
guarantee. It is worth mentioning that the legal basis being last
incorporated in the Law on Public Procurement, i.e. the legal basis in
cases when the economic operators failed to submit documents proving
their personal situation was the one on the basis of which the most
negative references were published in the course of 2016 - 25.
Comparative data show that unlike in 2014, when the number of negative
references published declined, such trend changed in the previous two
years, whereby increase of total number of published negative references
was again noticed in the course of last year, which could be a result of the
penalty provisions, pursuant to which penalties were envisaged for the
persons having failed to publish a negative reference when the
requirements therefore were met.

List of negative references is publicly available on the ESPP, and
the terms and the conditions for publishing a negative reference are

clearly prescribed in the Law.

14
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3.Public Procurement Training

3.1. Data on Trainings Carried Out in 2016

In the course of 2016, Public Procurement Bureau, in line with its
competence prescribed in Article 14-a of the Law on Public Procurement,
continued organising and carrying out public procurement training,
pursuant to the Law and the bylaws, as well as the internal acts on
carrying out training.

The main reason to launch this systemic activity is the efforts the
Bureau puts in strengthening the capacities of both the contracting
authorities and the economic operators for proper application of public
procurement regulations. The Bureau carried out the public procurement
trainings on the basis of the Annual Plan prepared pursuant to indent 14,
paragraph 1 in Article 14 and Article 14-a of the Law, the Rulebook on
Public Procurement Training Programme, Programme on Train-the-
Trainer, the Form and the Contents of the Certificate for Passed Exam for
Public Procurement Officer and Public Procurement Trainer, as well as
the Amount of the Fee paid by the Participants in the Training (“Official
Gazette of the Republic of Macedonia”, no. 90/2012).

Pursuant to indent 16, paragraph 1 in Article 14 of the Law, the
Bureau prepares guidelines as internal manuals on preparation and
carrying out of public procurement training and train-the-trainer
programme, and they are published on the Bureau’s website - bjn.gov.mk.
The Bureau adopted the following manuals:

- Internal Manual on Preparing and Carrying Out Public

Procurement Training by the Public Procurement Bureau, no.
10-241/1 dated 4" February 2014, no. 10-241/2 dated 27
October 2014, no. 11-470/1 dated 19" February 2015, no. 11-
470/2 dated 7™ October 2015 and no. 11-270/1 dated 4%
February 2016;

15



- Public Procurement Training

Internal Manual on Lecturing the Contents prescribed in the
Public Procurement Training Programme by the Trainers and
the Train-The-Trainer Programme, no. 10-242/1 dated 4%
February 2014;

Internal Manual on Operations of the Commission Members
for the Needs of Public Procurement Training, no. 10-2074/1
dated 28 October 2014;

Internal Manual on the Manner of Organising and Carrying
Out the Exam for the Participants in the Public Procurement
Training, no. 10-240/1 dated 4" February 2014, no. 10-240/2
dated 21% July 2014, no. 10-240/3 dated 27" October 2014, no.
11-2762/1 dated 7" October 2015 and no. 11-221/1 dated 29
February 2016.

In the course of 2016, following quality assurance procedures were

adopted:

quality assurance procedure - public procurement training for
the contracting authorities,

quality assurance procedure - manner of operations of the
Commission for carrying out the written exam;

quality assurance procedure - inspecting and objecting the

written public procurement officer exam;

2016 Annual Plan on Public Procurement Training Realisation was

adopted in October 2015, and it was successfully realised. The Plan itself

underwent three modifications in the course of the year, so as to add new

training schedules and to change the existing ones, as a result of the

increased interest shown by the contracting authorities to attend the

training, in particular the trainings related to extension of the validity of

certificates for public procurement officers.

16
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Total of 36 trainings
were held, and total
of 655 participants
acquired the right to
take the written
exam.

Total of 19 trainings
for the contracting
authorities were
carried out, whereby
slight decline was
registered compared
to 2015. Total of 338
persons attended the
trainings for the
contracting
authorities.

Chart 3.1

Public Procurement
Training

36 trainings
655 participantsin total

Training for public
procurement officers
(contracting authorities) —36

Training for economic
operators— no training
was held

Re-certification training -
1 training 34 participants
trainings 621 participants

Training for re-
certification of public
procurement officers —
16trainings —283

participants

Training for persons
attending the training for
the firsttime — 19
trainings —338
participants

Training for the persons at the contracting authorities not
having acquired the certificates for public procurement officers. 19
trainings for contracting authorities (regular trainings for persons
working in the field of public procurement so as to acquire the certificate
for the first time) were held. Activities within the Programme were
realised through lectures by public procurement trainers having acquired
the trainer certificates in the course of 2014, who attended the re-
certification training this year and took the written exam for public
procurement trainer to extend the validity of the certificates.

The Chart below gives a review of the trainings held in the last

five years:

Chart 3.2
Number of trainings held for contracting authorities
200 R
o0
2012
20
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2015
20
0 5 10 15 20 25 30 35 40

17



Public Procurement Training

18 trainings were held in 2010, 16 trainings were carried out in
2011, 37 trainings took place in 2012, total of 19 trainings were held in
2013, 17 trainings were carried out in 2014, 21 trainings took place in 2015
and 19 trainings were held in 2016.

In 2016, 338 participants from the contracting authorities were
trained and attended the training for the first time. The Chart below
gives review on the number of persons who attended the training in the

last five years:
Chart 3.3
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Training for the persons at the contracting authorities having
acquired the certificates for public procurement officers. Pursuant to
the amendments to the Law in 2011, certificates for public procurement
officers issued in line with the Law on Public Procurement (“Official
Gazette of the Republic of Macedonia”, nos. 136/07, 130/08, 97/10 and
53/11) continue to be valid for the period for which they are issued, but no
longer than the day of entry of the last amendments into force. In the
course of 2016, 283 persons attended the training for Parts 14 and 15
under the Programme, while the other participants, who had not had
extended the validity of the certificates yet, were invited to again attend
such training and to take the written exam in public procurement, thus

acquiring the certificates for public procurement officers.

18
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Training for economic operators. For the first time in 2013, the
Bureau started organising and carrying out training specialised for the
economic operators. Following the analysis made on the basis of
questionnaires and the answers thereto, the Bureau concluded that, in
order to provide more detailed information to the economic operators
about the questions of their interest, it was necessary to design and carry
out tailor-made training solely for them. Hence, module for economic
operators was envisaged in the Rulebook on Public Procurement
Training Programme, Programme on Train-the-Trainer, the Form and the
Contents of the Certificate for Passed Exam for Public Procurement
Officer and Public Procurement Trainer, as well as the Amount of the Fee
paid by the Participants in the Training. Thus, in the course of 2016, the
Bureau scheduled 2 two-day trainings for economic operators. However,
economic operators showed poor interest in such trainings and none of
the scheduled training was held due to insufficient number of registered
participants.

Measuring the satisfaction of the participants in the
trainings. Throughout the year, as well as periodically, the Bureau
provides questionnaires to all participants in the trainings so as to
measure their satisfaction from the trainings held and application of the
lessons learnt in their daily operations.

The participants fill in such questionnaires at the end of each
training, as well as after a certain period of time, providing insight in
whether the trainings have helped them in their daily operations.

Accordingly, many participants in the training were delivered a
questionnaire by the Training Unit towards the end of the second quarter
in 2016. The questionnaire was delivered in paper form, by e-mail, and it
pertained to the participants in the training held in the first six months.
The paper-based questionnaire was submitted by e-mail. The Training
Unit delivers the questionnaire to the participants in the trainings each 6

months, so as to meet the needs for training, containing certain

19
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On the basis of
gathering
information from
the participants by
using the
questionnaires, it
can be concluded
that most of them
are satisfied with the
quality of both the
trainings and the
trainers.

questions about the manner the trainings were carried out and the effect
thereof on their work as persons having acquired certificates for the
exams passed. Training Unit uses the questionnaires so as to check the
so-far success of the trainings, as well as to improve the trainings to be
carried out next year. Questions they answered, as well as the answers
thereto, are the following:

1. As regards the question “How satisfied are you with the
training quality?”, 19 respondents replied they were very satisfied, 30
respondents replied that they were satisfied, 4 respondents replied that
they were partially satisfied and there were 0 unsatisfied respondents.

2. Regarding the question “How satisfied are you with the
trainers’ quality?”, 19 respondents replied they were very satisfied, 30
respondents replied that they were satisfied, 4 respondents replied that
they were partially satisfied and there were 0 unsatisfied respondents.

3.  With respect to the question “Has the training helped you in
your daily operations?”, 18 respondents replied they were very satisfied,
28 respondents replied that they were satisfied, 10 respondents replied
that they were partially satisfied and there were 0 unsatisfied

respondents.
Chart 3.4

Has the training helped you in your daily operations?

m Very satisfied
m Satisfied

Partially satisfied

4. Regarding the question “Are you satisfied with the quality of
the knowledge acquired during the training?”, 18 respondents replied

20
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they were very satisfied, 27 respondents replied that they were satisfied,
8 respondents replied that they were partially satisfied and there were 0
unsatisfied respondents.

5. As for the question “Did the number of cancelled procedures
due to major shortcomings in the procedures or omissions in the tender
documentation reduce following the training?”, 23 respondents gave a
positive reply, 9 respondents said the number of cancelled procedures
was partially reduced, while 17 respondents said that the number of

cancelled procedures did not reduce.
Chart 3.5

Did the number of cancelled procedures due to major
shortcomingsin the procedures or omissionsin the tender
documentation reduce following the training?

W yes
= partially

no

6. 28 respondents replied that they made changes in the manner
of their daily operations following the training, 6 respondents said they
made partial changes, while 17 respondents said they made no changes in

their manner of daily operations.
Chart 3.6

21



Public Procurement Training

Did you make changes in the manner of your daily
operations following the training?

uyes
u partially

no

7. 31 respondents improved their knowledge in public
procurement following the training, 20 respondents said it improved
partially, and 1 respondent replied his knowledge did not improve at all

following the training.
Chart 3.7

Did your knowledge in public procurementimprove

following the training?
T

= very
= 3 little

not atall

8. 8 respondents said they needed to attend the training again, 9
respondents said they needed no training, while 36 respondents said they
needed to attend training only in certain topics. The participants
believed they needed to attend the training again as regards the
following topics: evaluation, framework agreements, review procedures,
novelties in the Law, types of procedures, ESPP, as well as other topics of
their interest - preparation of tender documentation, preparation of

decisions, agreed minutes and reports in the procedure process, etc.
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Most of the
participants request
trainings on certain
topics which are to
help them overcome
the problems when
carrying out
procurement
procedures.

According to the
Annual Training
Plan, re-certification
training was carried
out for the trainers
giving lectures at
the training
organised by the
PPB.

Chart 3.8

Topics for additional training

u Types of procedures

= Framework agreements

= Novelties in the Law

m ESPP

= Tender evaluation
Review procedures

Other

On the basis of the above-mentioned results, it can be concluded
that it is particularly positive that 60% of the respondents said that their
knowledge on public procurement following the training significantly
improved, as well as that they made changes in the manner of their daily
operations following the training.

In addition, the fact that more than half of the respondents said
they needed to attend the training in specific topics speaks of the need
for the Bureau to carry out such training in future.

Electronic Training System. Electronic Training System
commenced to operate at the beginning of 2012 and its main purpose is
to be used for log in of the participants in the trainings, keeping records
on attendance, evaluation of the trainers, filling in evaluation tests,
uploading presentations and exercises of the trainers, as well as for
taking the written exam.

The Bureau constantly upgraded and improved the system, so as
for it to provide for more efficient trainings. In the course of 20016, all
trainings according to the Annual Plan on Public Procurement Training,
as well as the written exams in public procurement, were held fully

electronically through the Electronic Training System.
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3.1.1. Train-the-Trainer Programme

In the period from 22" to 24™ September 2016, training was
organised for the persons having acquired the trainer certificates.
Pursuant to the 2016 Annual Plan on Public Procurement Training, in
line with the Rulebook on Public Procurement Training Programme,
Programme on Train-the-Trainer, the Form and the Contents of the
Certificate for Passed Exam for Public Procurement Officer and Public
Procurement Trainer, as well as the Amount of the Fee paid by the
Participants in the Training (“Official Gazette of the Republic of
Macedonia”, no. 90/12), the Internal Manual on Preparing and Carrying
Out Public Procurement Training by the Public Procurement Bureau, the
Internal Manual on the Manner of Organising and Carrying Out the
Exam for the Participants in the Public Procurement Training and the
Annual Plan on Public Procurement Training Realisation. The training
was organised because validity of the trainer certificates was to expire at
the end of 2016.

All persons having already acquired the trainer certificate had the
right to participate in the training and they were all invited by e-mail to
attend the training. The training comprised 14 lessons, and it was
organised in line with the Train-the-Trainer Programme, Chapters XI,
XII, XIIT and XIV. The lessons elaborated on the novelties introduced in
the legal framework in the Republic of Macedonia, novelties regarding
the ESPP, novelties introduced in the EU Acquis and closing discussions.

34 candidates attended the training in the respective period.

Following lecturers gave lectures at the training, pursuant to the
Rulebook on Public Procurement Education Programme, Programme on
Train-The-Trainer, the Form and Contents of the Certificate for Passed
Exam for Public Procurement Officer and Public Procurement Trainer, as

well as the Amount of the Fee paid by the Participants in the Education
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(“Official Gazette of the Republic of Macedonia”, no. 90/12), Train-the-
Trainer Programme, Chapters XI, XII, XIII and XIV:

Lecturer: Dariusz Piasta, SIGMA, lectures related to
Directives on Public Procurement - 3 lessons

Lecturer: Rita Gligorijevska MA, Head of Department for
Normative Affairs, Training and International Relations
within the Public Procurement Bureau, lectures pertaining to
novelties introduced in the legal framework in the Republic of
Macedonia, with a special focus on the recent modifications
and amendments to the Law on Public Procurement

Lecturer: Marija Jovanoska MA, Head of the Department for
Monitoring the Public Procurement System and ESPP
Management, lectures related to the novelties introduced in
the Electronic System for Public Procurement.

Lecturers: Borce Davitkovski Ph.D. and Jadranka Dabovik
Ph.D, Faculty of Law, lectures covering the topic “Similarities
and differences between public contracts and administrative
contracts and similarities and differences between public
contracts and contracts and torts”

Lecturer: Igor Tanturoski, State Anti-Corruption Commission,
lecture covering the topic “Public procurement from the point
of view of the anti-corruption policy of the Republic of
Macedonia, as well as determining conflict of interest when
carrying out contract award procedures”

Lecturer: Valentina Nikoloska, Commission for Protection of
Competition, lecture covering the topic “Detecting bid-rigging

in contract award procedures”

Following the training, written exam was scheduled, comprising

two parts, as follows: Theoretical part (multiple choice questions,

narrative questions, as well as matching questions) and practical part
(ESPP case studies and tasks).
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Most of the trainers passed the exam and the validity of their
certificates was extended. As for those who did not pass the exam, they
do not longer have the right to give lectures on the public procurement
trainings organised by the Public Procurement Bureau. In the course of
January, the trainers were awarded their new trainer certificates, with a
two-year validity.

Two trainers will take the exam in the coming period, since they
were on a maternity leave in the course of the training, as well as when

the exams took place.
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41 cases out of the
606 resolved cases
were appeals lodged
against the decisions
adopted by the
Public Procurement
Council.

4.Data Obtained from Other
Institutions

4.1. State Appeals Commission

State Appeals Commission, pursuant to the Law on Public
Procurement, is competent to decide upon appeals lodged in the contract
award procedures, as well as appeals lodged in the procedures for
awarding contracts for concessions and public private partnership and
appeals lodged against the decision adopted by the Public Procurement
Council.

In fact, State Appeals Commission decides on the legality of the
actions and the omissions to undertake actions, as well as the legality of
the decisions which are adopted as individual legal acts in the contract
award procedures. In addition, it also decides on other requests which the
parties in the review procedures are permitted to submit.

According to the data from the State Appeals Commission, total
of 623 cases were submitted and registered in 2016, 606 cases out of
which were resolved. 17 cases were unresolved due to incomplete
documentation and they were transferred to be resolved in 2017.

41 cases out of the 606 resolved cases were appeals lodged against
the decisions adopted by the Public Procurement Council. In addition, 65
lawsuits were filed against the State Appeals Commission’s decisions

before the Administrative Court in the course of 2016.

Data, which are part of this Report, are obtained from the State Appeals Commission.
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Number of
submitted cases in
2016, like in 2015,
increased, taking
into account the new
competence of the
State Appeals
Commission starting
Ist May 2014.

The Chart below shows data obtained from the State Appeals
Commission. For comparison purposes, data from the previous 5 years

are also included.
Chart 4.1
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Data in the Chart show a downward trend of the total number of
cases submitted.

However, compared to 2013 and 2015, increase in the number of
submitted cases, as well as resolved cases, was evident in 2015 and 2016.
Number of unresolved cases in 2016 was 17 cases.

Number of submitted cases in 2016, like in 2015, increased, taking
into account the new competence of the State Appeals Commission
starting 1°* May 2014, pertaining to deciding upon the appeals lodged
against the decisions adopted by the Public Procurement Council. In fact,
41 appeals out of the total of 606 resolved appeal cases in 2016 were
appeals lodged against the decisions adopted by the Public Procurement
Council.

In addition, according to the data obtained from the State Appeals
Commission, total of 21 requests for continuation of the procedure were
submitted in 2016. As regards the requests, 16 requests were refused, 5

requests were rejected, and none of the requests was accepted.
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Chart 4.2
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Chart 4.2 shows the data from 2010 to 2016 pertaining to the
number of accepted appeals, the number of refused appeals, the number
of rejected appeals, the number of appeals accepted by the contracting
authority, as well as the number of withdrawn appeals. By comparing the
data, it could be noticed that number of accepted appeals increased and,

unlike the previous year, number of refused appeals dropped.
Chart 4.3
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As for the number of lawsuits against the decisions adopted by

the State Appeals Commission filed before the Administrative Court of
the Republic of Macedonia, Chart 4.3 shows the data from 2010 to 2016,
whereby it could be noticed that the total number of lawsuits filed in 2016
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declined, i.e. 65 lawsuits were filed, unlike in 2015, when 91 lawsuits were
filed.

Number of cases acted upon by the State Appeals Commission
dropped by 4 cases compared to 2015.

4.2. Administrative Court of the Republic of

Macedonia

Administrative Court of the Republic of Macedonia is in charge of acting
upon the lawsuits filed by the parties that are not satisfied with the
decisions adopted by the State Appeals Commission. Taking this
competence into account, this institution is of great importance as
regards the review procedures in the contract award procedures.

Public Procurement Bureau includes the data on the lawsuits against the
decisions of the State Appeals Commission filed before the
Administrative Court in the annual reports for the purpose of more
precise insight in the efficiency and the effectiveness of the review
procedures in the field of public procurement. These data are presented
in Chart 4.4 below”:

Chart 4.4

“These data are contained in the State Appeals Commission’s Report and they are obtained from the Administrative Court upon
request by the Commission.
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Chart 4.5 shows the data regarding the number of accepted
lawsuits, refused lawsuits, rejected lawsuits and stopped procedures
compared to the previous four years. 2015 data, compared to the data
from 2015, point out to an increased number of refused lawsuits, while

number of accepted lawsuits in 2016 dropped by two lawsuits compared
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In the course of 2016,
High Administrative
Court received 25
cases in the field of
public procurement,
23 out of which were
AA, while the
remaining 2 were
administrative
appeals with

temporary measures.

to 2015. As regards the number of stopped procedures, there was only 1

procedure stopped in 2016°.

4.3. High Administrative Court

High Administrative Court decides upon the appeals lodged
against the decisions of the Administrative Court adopted in first
instance, pertaining to annulment of the decisions reached by the State
Appeals Commission.

According to the data delivered by the High Administrative Court
upon request by the Public Procurement Bureau, in the course of 2016,
total of 25 cases in the field of public procurement were submitted to the
High Administrative Court, 23 out of which were administrative appeals,
while the other 2 were administrative appeals with temporary measures.

With respect to 16 AA cases, decisions were reached to refuse the
appeals and the decisions of the Administrative Court were confirmed,
the appeals was accepted in 2 (two) cases and the judgments of the
Administrative Court were reversed, while the lawsuits filed by the legal
entities were refused as ill-founded and the decisions of the State
Appeals Commission were accepted.

This Court adopted decisions in two cases, on the basis of which
the appeals lodged by the legal entities were rejected as not being lodged
in a timely manner, decisions reached by the Administrative Court, i.e.
lawsuits filed by the legal entities, were confirmed. Decision was reached
for one case on the basis of which State Appeals Commission’s appeal

was accepted, the judgment of the Administrative Court was reversed, i.e.

‘These data are contained in the State Appeals Commission’s Report and they are obtained from the Administrative Court upon

request by the Commission.
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Data received from
the State Audit
Office are of especial
importance to the
Bureau which, on the
basis of such data,
plans the
undertaking of
respective measures
aimed at eliminating
the detected
irregularities.

the lawsuit filed by the legal entity was refused as ill-founded. The
Administrative Court reached a decision on temporary measure in one
case, on the basis of which the appeal lodged by the legal entity was
accepted and the decision of the Administrative Court was revoked.

Total of 22 cases, out of the above-mentioned number of cases,
were resolved in the course of 2016. These data are presented in Chart 4.6
below:

Chart 4.6
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4.4, State Audit Office

State Audit Office is the supreme audit institution in the Republic
of Macedonia, carrying out, among other things, regularity audit and
performance audit in public procurement. When carrying out regularity
audit, the audit teams also examine and assess the use of funds in line
with the legal regulations. Hence, the manner of planning, carrying out
and implementing public procurement procedures carried out in the
period subject to audit are inspected.

Data received from the State Audit Office are of especial
importance to the Bureau which, on the basis of such data, plans the

undertaking of respective measures, aimed at eliminating the detected
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irregularities at the contracting authorities, subject to audit. State Audit
Office prepares Annual Report on Audits Carried Out and submits the
results therefrom to the Assembly of the Republic of Macedonia for
consideration by 30" June in the current year at the latest for the
previous year. At the moment this report was being prepared, data
requested from the State Audit Office were in the process of processing
and analysis. Once SAO publishes the audit report, the needed data will

be submitted to the Public Procurement Bureau.

4.5. State Anti-Corruption Commission

In the course of 2016, State Anti-Corruption Commission acted
upon total of 3 charges lodged for possible corruption in the field of
public procurement regarding the contract award procedures carried out
by the contracting authorities.

Acting pursuant to its competences laid down in the Law on
Prevention of Corruption, after gathering relevant information from
other institutions so as to determine the actual situation and examine
the allegations in the charges, State Anti-Corruption Commission
concluded that the accuracy of the allegations in the charges as regards
the 3 concerned cases was not established and decided that there were no
elements so as for it to further act upon the respective cases.

Should one compare the previous years (2012, 2013, 2014 and 2015),
it can be concluded that continuous downward trend of lodged charges is
evident in relation to the previous period (there were even 45 charged
lodged in 2011). In fact, 29 charges for possible corruption were lodged in
2012, only 14 charges were lodged in 2013, 25 charges were lodged in 2014,
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In the course of 2016,
the Commission for
Protection of
Competition detected
no collusive contracts
between undertakings
when submitting the
tenders in contract
award procedures.

total of 15 charges were lodged in 2015, while only 3 charges for existence

of suspicion for corruption in public procurement were lodged in 2016. *

4.6. Commission for Protection of Competition

Free competition is of special importance for all states, the
economies of which are based on the free-market principle, where
distribution of funds is a result of the relation between the supply and
the demand on the market. Right to competition, as one of the European
Union and its Member States internal market policies, as well as the
internal market policies of all countries having established the free
market principle in their economies, is aimed at preventing certain
practices and business activities on the market which can place certain
undertakings in an unjustifiably more favourable position in relation to
other undertakings.

Such placing of certain undertakings in a more favourable
position than the other undertakings when awarding public contracts
would also bring into question and jeopardize the free competition
among them.

Legal implementation of contract award procedures, especially
adherence to the principle of competition among economic operators and
equal treatment and non-discrimination of economic operators, is a
subject of interest to the Commission for Protection of Competition,
which, in the course of 2016, detected no collusive contracts between
undertakings when submitting the tenders in contract award procedures.

Since 2012, the Commission for Protection of Competition has

introduced a novelty pertaining to prohibiting collusive contracts

“Data are obtained from the State Anti-Corruption Commission.
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between undertakings when submitting tenders in contract award
procedures. The above-mentioned information represents a decrement,
especially taking into account 2015 and 2016, when Commission for
Protection of Competition detected no severe or lesser offences as
regards the competition at public procurement, i.e. it detected no
collusive contracts the undertakings when submitting the tenders in
contract award procedures.’

It should be mentioned that the Public Procurement Bureau has
been receiving the same or similar data as regards competition
protection from the Commission for Protection of Competition for
several years in a row now. Indicated data do not fully correspond to the
actual situation and information the Bureau receives from the economic
operators, which complain very often about the abnormally low prices or
the limitation of the competition on other bases.

It could be concluded that a comprehensive analysis of the reason
for the indicated situation is needed, whether it is a matter of the
economic operators not being sufficiently informed where and whom
they should address to when they believe that fair competition in the

contract award procedure is prevented.

4.7. Public Procurement Council

Public Procurement Council (PPC) is a state authority,
independent in performing its operations and having the status of a legal

entity. The Council is competent for the following: deciding upon the

Data are obtained from the Commission for Protection of Competition.
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requests for obtaining consent envisaged by this and other laws,
conducting trainings for experts concerning the procedure for obtaining
consent, issuing certificates for experts, keeping Register of Experts, as
well as performing other activities laid down by law. The request for
obtaining consent is distributed to the members and Chairperson of the
Council by a random electronic selection.

According to the data obtained from the Public Procurement
Council, upon request by the Public Procurement Bureau, in the course of
2016, 16,068 requests for obtaining consent were submitted to the Public
Procurement Council, and 36 appeals were lodged against the Council’s

decisions.
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- Cooperation with Other Institutions

5.Cooperation with Other Institutions

5.1. Cooperation with Institutions in the Republic of

Macedonia

To the end of constantly improving the established public
















































































































































































































































